In the matter of the Police (Conduct) Regulations 2020
and
PC CHRISTOPHER FOSTER

Report of the hearing held on 20th to 21st November 2023
CUMBRIA CONSTABULARY 

Anonymity- The default position is that misconduct proceedings are heard in public. There was no application for anonymity, however this case and this report is subject to a direction anonymising the female in allegation 1. It will be a breach of this direction if the female in allegation 1 is named. The anonymity continues in respect of any reporting of any aspect of these proceedings. This report is to be redacted to remove reference to the female the subject of allegation 1 if this document is copied, reproduced, produced submitted or referred to or used in any way.
The female will be referred to as Ms A.

Introduction

1. The proceedings are subject to the Police (Conduct) Regulations 2020 (“the Regulations”). The allegations made against P1 are set out in the reg.30 notice by reference to the Standards of Professional Behaviour in Schedule 2 to the Regulations. The facts on which the Appropriate Authority (“the AA”) rely are set out in full in the regulation 30 notice. 

2. Allegation 1- Alleged that PC Foster sent social media messages to a female between the 18th of April 2022 and early May 2022 in which he complemented her appearance, informed her he had wanted sex with her when they had last met, and asked when he could see certain parts of her body. The female is known to be vulnerable by PC Foster. If proven it being submitted that this breaches the standards of professional behaviour in the areas of honesty and integrity, or authority respect and courtesy, and discreditable conduct. Whilst not strictly dishonest it is allowable to consider integrity alone. Integrity can be described as” doing the right thing”,


3. Allegation 2-it is alleged that PC Foster has at various times, used his personal mobile phone to record or retain personal information and confidential data that belongs to the Constabulary. This includes details relating to arrests he had made, and people, places, vehicles and associations recorded within Constabulary intelligence systems. If proven, it being submitted that this allegation may breach the standards of professional behaviour in the area of confidentiality, orders and instructions and discreditable conduct.

4. Allegation 3-it is alleged that PC Foster, as OIC in a drugs supply case file, completed disclosure schedules in readiness for seeking charging advice for the CPS. In those schedules PC Foster failed to disclose that his original notes were made on his own personal mobile phone, a further note was made on his police electronic notebook at a later time. It is submitted that PC Foster has not complied with his duties by failing to reveal to the prosecutor all material which may be relevant to the prosecution, (CPIA 1996 S23,para 6.2} is proven it is suggested this could be considered a breach of the standards of professional behaviour in the areas of; duties and responsibilities, ( failure to comply with the CPIA), understand integrity,(an attempt to hide poor practice), and discreditable conduct (actions having the capability to bring discredit to the police service. 

5. It was submitted by the AA that there is a clear crossover between allegation 2 and allegation 3.


6. The AA assessed that the officers conduct, if proven, would amount to gross misconduct in allegations 1 and 2 and misconduct only in allegations 3. The test for whether misconduct amounts to gross misconduct is whether the breaches would justify dismissal.

7. In Redgrave v Commissioner of Police of the Metropolis [2003] EWCA Civ 4 at [38], Simon Brown LJ made it clear that the character and purpose of misconduct proceedings was “to protect the public .... and to maintain the high standards and good reputation” of the policing profession.

8. In R (Green) v Police Complaints Authority [2004] UKHL Lord Carswell stated [para 78]:-“Public confidence in the police is a factor of great importance in the maintenance of law and order in the manner which we regard as appropriate in our polity. If citizens feel that improper behaviour on the part of police officers is left unchecked and they are not held accountable for it in a suitable manner, that confidence will be eroded.”

9. The panel adopted a 4 stage approach. Stage 1- Ascertain the facts on the balance of probabilities. Stage 2- Decide whether, on the facts found proved, the officer’s conduct has breached the Standards of Professional Behaviour. Stage 3- Decide whether the breach amounts to misconduct or gross misconduct or neither. Stage 4- If appropriate, decide what the outcome should be (Stage 4).

Preliminary issues


10. Mr Reed of counsel represented the AA and Miss Nash of counsel, the officer.

11. Whilst Ms Nash, on behalf of PC Foster, made an oblique reference to the officer having mental health issues, no medical evidence was submitted relating to this or any other aspect of the officers mental or physical health and the panel were not requested to make any adjustments in order for the officer to give evidence. Notwithstanding this the panel at all times were mindful of the officer’s mental health and he was informed he could take breaks when needed.

12. The AA contends that the officers conduct breached the Standards of Professional Behaviour in respect of Discreditable Conduct. The burden of proof rests upon the AA. The AA is required to satisfy the Panel on the balance of probabilities that the Officer’s conduct failed to meet these Standards. 

13. The evidence can be found in the agreed bundle. Digital and paper bundles were in use. In addition, enlarged copies of a number of documents were submitted for ease of reading. References/ testimonials for the officer from a Richard Firth, Jamie Minnett, Clare Whatman, and Dan Hindle were submitted during the evidence of the officer. 

14. The panel heard evidence from the officer alone. The panel considered the entirety of the evidence, to include the additional documents submitted at the start and during the proceedings, including but not limited to testimonials, and heard submissions from both representatives. 

15. This document represents the findings and conclusions of the panel. The proceedings were recorded. Whilst the panel considered the entirety of the evidence, not every piece of evidence will be specifically referred to, however, any document not specifically referred to is not to be taken as having been not considered.



The officer’s response


16. The officer was interviewed twice. The interviews can be found within the bundle. On the first occasion PC Foster made no comment to the questions asked. On the second occasion he answered questions.

17. The Regulation 31 response submitted by the officer can be found within the bundle.

18. Allegation 1- PC Foster says he met Ms A in either 2015 or 2016 in a nightclub in Carlisle. They swapped social media details and PC Foster informed her that he was a serving police officer. They communicated via social media sporadically thereafter and on occasion bumped into each other whilst drinking in Carlisle. PC Foster says that communications between the two could be described as flirty.

19. In March 2021, PC Foster says he was in Carlisle when he noticed Ms A walking down the road, she was visibly pregnant. PC Foster submitted an intelligence log, (page 100), which said she had been, “seen walking down London Road near to the Saint Nicholas retail park. She had her jacket unzipped and appears to be heavily pregnant”. No other detail was placed on this intelligence log. It is the case of PC Foster that he did this because he had concerns for her unborn child as his previous knowledge of the behaviour of Ms A was that she consumed alcohol frequently and liked to party. He conceded p30, that he had no direct knowledge of Ms A consuming alcohol whilst pregnant.

20. PC Foster says he cannot recall whether her viewed her profile on the system Red Sigma, and says he believes thought it was possible to “basket” intelligence without accessing a specific account. PC Foster does accept that, at some point prior to making the intelligence log, he had removed Ms A from his own personal social media accounts.

21. PC Foster maintained that his action in making the intelligence log were out of concern for the unborn child. He maintained that he did not perceive Ms A as vulnerable.

22. PC Foster was married but unfortunately the marriage broke down. In April 2021 he started a new relationship which proved to be a difficult relationship. PC Foster's mental health was affected, and he sought counselling through the police service.

23. PC Foster submits that the next time he saw Ms A was in Carlisle, on or before the 18th of April 2022, which led him to add her as a contact and as a friend as her account was private. She also added PC Foster to her account. PC Foster accepted that he sent Ms A a series of messages, in three separate threads, between April and May 2022. These are reproduced in the bundle. PC Foster says that his intention in contacting Ms A was, “just for someone to chat to”, he “had no intention in forming any sexual relationship with her”. Whilst, in his regulation 31 response at page 31 PC Foster accepted that the messages that were sent where flirtatious and sexualised he says he had no specific intent to pursue a sexual relationship with her. PC Foster does not accept that the messages were inappropriate and maintained that he did not accept that he knew or ought to have known Ms A was /is vulnerable. He did not accept Ms A had the potential to be vulnerable.

24. At the hearing PC Foster maintained that he denied his actions could be considered misconduct and denied breaching the standards of professional behaviour as alleged or at all.

25.  Allegations 2 and 3;

26. PC Foster admits that he is responsible for the misconduct in allegation 2, and submits that the misconduct amounts to misconduct only. He denies that the admitted misconduct amounts to Gross misconduct. The data was not shared with any third parties, nor has it been suggested. PC Foster has protection on his personal mobile which includes password protection and he did not share this with any third party. Hey recognises that this is not permitted by policing regulations but says that the practise of holding data on an officer's personal mobile is something that others do and is practiced throughout the Constabulary. Whilst he recognises he should not have done this he was adopting a similar approach to others. The force issued mobile is particularly bulky and would mark him out as a police officer.

27. PC Foster accepted that in February and March 2022, whilst an officer in charge of a police investigation involving the supply of controlled drugs, he failed to reveal to the CPS the existence of electronic notes he had previously recorded on his mobile phone, in addition to subsequently made written notes about the same case. PC Foster accepted that this conduct breached the standards of professional behaviour relating to duty and responsibilities, but submitted that it amounts to misconduct and not gross misconduct.



The hearing, assessment of the evidence and findings.

28. The panel heard the matter on the 20th to the 21st November 2023.

29. As the officer accepted both allegations 2 and 3 the focus of the evidence and cross examination focussed on allegation 1.

30. PC Foster says that he met Ms A when they were both on a night out, but not together. It is common ground that this was sometime between 2015 on 2016. On the evidence there is an area of Carlisle called Botchergate which has a number of pubs and clubs. Ms A says they met at a club called Rouge. During cross examination the officer said that he and Ms A spoke in both Rouge and Walkabout on the occasion they met. As to the frequency of personal contact following the initial meet, PC Foster and Ms A gave opposing accounts. In her statement, of 05/06/2023,  Ms A is very clear  that she never saw PC Foster again. Her statement is silent as to whether she exchanged any messages via social media with PC Foster. PC Foster however gave evidence that he and Ms A would bump into each other occasionally during the years after the initial meeting. PC Foster admitted that he found her attractive when they met, describing initial communication via commenting on each other 's social media posts, but eventually he says they began to message each other directly through Snapchat. PC Foster submitted, “I enjoyed speaking to her and I thought she enjoyed speaking to me. We did not arrange to meet each other but we did bump into each other on occasion went on a night out. When we saw each other we would have a chat with one another and then each enjoy our respective nights out”.
 
31. The panel tried to reconcile the disparity between these two accounts. Ms A had been clear that she did not see PC Foster again after the initial contact in 20/15/2016, yet on PC Foster's account, he and Ms A knew each other to the extent they could private message each other, and chat if they inadvertently bumped into each other in Carlisle. When this disparity was put to PC Foster, he said Ms A was lying. The panel found that the likely explanation for the disparity in accounts was because PC Foster had maintained an attraction for Ms A, Carlisle is a small city and he likely saw her at one of the limited establishments. PC Foster remembered seeing her and likely said hello in passing. As Ms A maintained no such interest in PC Foster, they may well have been in the same place at the same time but his presence would not necessarily register with her.

32. The panel considered PC Foster’s apparent recollection of enjoying speaking with Ms A an indication of him being someone who had more than thoughts of friendship with Ms A.

33. The next event of significance is some years later, around March 2021. PC Foster says he saw Ms A whilst out in Carlisle and notice she was visibly pregnant. He says out of concern for her unborn child he created the intelligence log which is dated the 26th of March 2021. PC Foster says he does not recall seeing the information on the system Red Sigma about Ms A. PC Foster says that he simply put the intelligence in out of concern for the unborn child, having no perception that Ms A was or could be considered vulnerable. Despite there being evidence submitted by the AA from DC Burton, PC Foster maintained that he was unaware that Ms A was or could be vulnerable during cross examination. The panel found that it would be literally incredible were he not to notice the number of items linked to Ms A, including a DV marker. The very fact that there is a photograph of her is suggestive of this being a custody photograph and this in itself would have reasonably alerted him to the fact that there was information held on the police system that she not only had links to crime but significantly was identified and should be considered vulnerable.

34. DC Burton in his statement, explains the sources of information readily available on Ms A’s Intelligence Report page. This includes that she was linked to six safeguarding reports and that she had been recorded as a victim of crime on 8 occasions.

35. Ms A has her own URN which again would have reasonably alerted this experienced officer. The officer understands Red Sigma, he uses it regularly and the panel rejected that he did not look at the information on Ms A. The panel accepted the evidence that PC Foster was on the system for just over 3 minutes and they rejected as not plausible either that he did not look at anything else or that it took him this amount of time to type a sentence.

36. PC Foster submits that he created a log out of concern that an unborn child may be vulnerable, and yet he was seemingly unable to recognise that if a child, unborn or otherwise may be vulnerable, then surely this would reasonably lead to concerns about the mother. If PC Foster was concerned to the extent that he would create an intelligence log then surely that concern would cause him to check whether there was anything similar recorded in relation to Ms A, such that his apparent concerns for the baby were reinforced or diffused. The panel found that if an officer had a genuine concern for an unborn child, then as part of creating an intelligence log it would be an appropriate and in fact proper policing purpose to check as to other information on the system.

37. Considering the actual information placed on the intelligence log by PC Foster, the panel found that this was of little use, providing negligible information and in fact not even mentioning the use of alcohol and Ms A. In any event, PC Foster had not seen Ms A for possibly years and had no knowledge whatsoever that suggested she consumed alcohol whilst pregnant.

38. PC Foster had no legitimate reason to create this intelligence log. It follows he had no legitimate reason to go on the system Red Sigma. The panel found that it reasonably followed that the officer created the intelligence log to cover up the fact that he had accessed the force system in order to look at the information held about Ms A. The panel considered it corroboration of this finding in that PC Foster never chased up if any action was taking following his intelligence log nor did he chase it up himself.

39. This finding fed into the panels views when considering PC Fosters motives surrounding the sending of the messages the subject of the three threads and part of allegation 1.

40. Whilst the panel accepted that there was no evidence of any contact between the officer and Ms A between the creating of the intelligence log and the first of the messages 18th of April 2022, the messages fall to be considered within the prism of a police officer, who is cognisant of the fact that the person he is contacting is vulnerable and for whom there are a number of logs such that any contact with the intention of forming any form of relationship, sexual or otherwise, would be inappropriate.

41. In his regulation 31 response PC Foster did not accept that the messages were inappropriate. The messages can be found within the bundle. During the hearing PC Foster maintained that he did not consider the messages inappropriate nor was he trying to participate in or arrange to have sexual contact with Ms A. PC Foster denied that he had wanted a relationship saying he just wanted somebody to talk to. He conceded that he found her good looking and claimed that he was trying to compliment her by comments such as, “Gan on still a larl sort eh?”

42. PC Foster was asked why he had sent a message, “still boiling you never let me have a larl ride back when we were pals”? PC Foster initially said this was just a compliment that Ms A was good looking. He then said it was him being daft eventually accepting that this meant to have sex, but only when it was specifically put to him. The panel did not accept about this terminology reflected normal speech and conversation, as submitted by PC Foster.

43. It was the finding of the panel that PC Foster was consistently trying to downplay the sexual nature of the messages between himself and Ms A. The panel found that a number of the messages could only be viewed as sexual in nature, and that the general tone of all the messages was one of the officer wanting to engage in sexual contact with Ms A. The panel noted that PC Foster had responded to a photograph of Ms A scantily dressed with the message, “we get to see the rest of the white bits like or what hahaha”. PC Foster described this message as “flirty banter” and said he was not expecting anything in return. The panel rejected this explanation as neither plausible nor true. The panel noted that despite previously accepting he found her attractive in cross-examination, PC Foster moved his position to “not really” finding her attractive when he was giving evidence. This, the panel found, coupled with FC Fosters maintaining that it was just “flirty banter” and he had not wanted a sexual encounter with Ms A, reflective of someone who had neither remorse nor understanding.

44. PC Foster maintained his submission that the messages written by him were not inappropriate. He maintained in cross examination that he did not consider Ms A could be vulnerable. When asked if he considered she had a propensity to be vulnerable he replied that he had no reason to suspect she may be vulnerable. The panel reject this claim. A year before PC Foster created an intelligence log which the panel had found he had no good reason to do, other than in order to access information about Ms A.  Therefore PC Foster had seen the intelligence information which clearly marked out Ms A as vulnerable and thus he knew when he sent the messages sometime later, that Ms A was vulnerable. 

45. It was accepted that PC Foster at no time made any referral that he had an association with Ms A.  The panel considered whether PC Foster reasonably knew of this system. Part of the evidence bundle contains reference to a referral being made by PC Foster on the 30th of April 2018 which detailed telephone contact with a female friend and the officer raising concerns that the female friend was with a male known to the police. This in and of itself indicates the officer was aware of, and understood, how to use the referral system regarding association. It is therefore noteworthy that no other referrals were made by this officer regarding notifiable associations.

46. Allegations 2 and 3; The panel noted that PC Foster accepted that both allegations were correct. The panel found that Constabulary information security policy and procedures, clearly state that the use of personal devices to record work related information is strictly prohibited. The terminology used does not lack clarity. It was neither submitted nor evidenced that PC Foster acted with any dishonest intention, nor that, notwithstanding the risk, and cases had to be discontinued. 



Conclusion of Findings

47. Having set out details of the allegations, the officer’s response to them, and having assessed the evidence as detailed above, the panel had followed a structured approach by reference to the particulars as contained in the Reg 30 notice.

48. The panel summarised the reasons orally to the parties. 

49. The panel found that Ms A was and remains a vulnerable individual. 

50. The panel found that when the officer met Ms A in 2015/2016, he was off duty, he found her sexually attractive. PC Foster informed her at this first meet that he was a serving police officer.

51. There was an exchange of social media details likely instigated by PC Foster. The panel found as a fact that PC Foster had a sexual interest in Ms A, although on the evidence he did not take steps to meet up with Ms A after the initial contact in 2015/2016, until the message threads in 2022.
 
52. Carlisle is a small city with the drinking establishments located reasonably near each other. The panel accept that PC Foster may have seen Ms A whilst out but that any conversation went no further than a nod or hello in passing. There was a likely gap of years when PC Foster saw Ms A in Carlisle in March 2021.

53. The panel do not find PC Fosters claimed motive for submitting the intelligence log to be either plausible nor credible. The panel find that PC Foster created the intelligence log in an attempt to justify accessing the intelligence records of Ms A.  The panel find that PC Foster used his position as a police officer in order to access the intelligence records of Ms A, and had no legitimate policing purpose in so doing.

54. The panel found that PC Foster had no reason to believe that Ms A was drinking or partying when he saw her pregnant on or around the 27th of March 2021. He equally had no reason to believe her unborn baby was vulnerable.

55. The panel found that PC Foster had no legitimate reason to access the system Red sigma.  The panel reject that he did not see what they found to be obvious information/ markers which would have been immediately visible when PC Foster went onto Red sigma. It would have been obvious to PC Foster that Ms A is a nominal who has numerous safeguarding indicators on her profile. The photograph of her on Reg Sima itself is apparently a custody photograph. At the point he opened the details on Ms A the panel are satisfied that this would have alerted PC Foster not only to her vulnerability but also that any relationship would be inappropriate.

56. As a consequence, the panel found that PC Foster would have reasonably believed Ms A was vulnerable or had the clear potential to be so. The panel having rejected the claim PC Foster did not recognise Ms A as vulnerable, this  finding makes the officers conduct of “seeking her out” in April/ May 2022 more serious.

57. The panel also found that the messages from PC Foster as contained in the 3 message threads can only reasonably be interpreted as PC Foster trying to engage in sexual contact with Ms A. The panel reject the officers claim that the messages were flirty banter or that this is how people communicate in Carlisle. Having read the messages PC Foster would be aware that he was being rejected and yet he chose not to modify his behaviour. This the panel found to be indicative of predatory conduct by PC Foster

58. The panel found allegation 1 proved.   This amounted to Gross misconduct.

59. Allegation two and three; the panel considered allegations two and three together.

60. PC Foster accepts using his personal mobile for a policing purpose. He accepted in in cross examination but he knew this was prohibited. This means that the officer used his personal mobile in the full knowledge that he was prohibited from so doing. This makes his conduct more serious. However the panel found that PC Foster did not use the data stored on his personal mobile obtained as part of his duties as a police officer, with an intention of dishonesty or to procure personal gain. The panel do not accept that PC Foster's bad practise can be excused simply because he says others do the same. There can be no mitigation for using his personal mobile when in uniform.

61. Allegation 3- the panel found this to be a serious breach of professional standards and an action with a clear propensity to undermine public confidence. Whilst the panel accept the officer had no dishonest intent and even may not have had his force issued mobile phone with him, the panel found that, when considered together, allegations two and three are behaviour in breach of the relevant standard, made more serious by the fact that the officer used his personal mobile over a period of time. Taken together the panel found allegations two and three proved, and found that this amounted to misconduct. The test for whether misconduct amounts to gross misconduct is whether the breaches would justify dismissal.



Misconduct or gross misconduct?

62. “Misconduct” is defined in reg.2(1) of the 2020 Regulations as “a breach of the Standards of Professional Behaviour that is so serious as to justify disciplinary action”. “Gross misconduct” is defined as “a breach of the Standards of Professional Behaviour so serious as to justify dismissal”. 

63. Considered as a whole, the panel found historic and longstanding breaches of the standards of professional behaviour over a period of time. The panel determined that the breaches were so sufficiently serious to justify dismissal which by definition means that the officers conduct amounted to gross misconduct.


Outcome

64. The principles of what is required of misconduct panels when considering outcomes comes primarily from R (CC GMP) v Police Misconduct Panel (unreported). Police misconduct panels must explain their decisions on disciplinary outcome in a structured manner, referring to the seriousness of the misconduct, the purpose of disciplinary sanctions and the most appropriate sanction for the misconduct. 

65. The panel heard submissions on behalf of the AA and the officer before deciding upon appropriate outcome.

66. The Panel followed the three-part test set out in Fuglers v LLP v Solicitors Regulation Authority [2014] EWHC 719 which is: (1) assess seriousness, taking into account any aggravating or mitigating factors and the officer’s record of 	service; (2) keep in mind the purpose of imposing sanctions and (3) choose the sanction which most appropriately, taking into account the need to act fairly and proportionately, fulfils that purpose, for the seriousness of the conduct in question. This approach is reinforced by the College of Policing’s statutory “Guidance on Outcomes in Police Misconduct Proceedings”. (as updated)

67. The Panel was wary of double counting, that is taking into account factors which have already been considered in the assessment of culpability and harm. 

68. The assessment of seriousness is made by reference to (1) the officer’s culpability for the misconduct, (2) the harm caused by the misconduct, (3) the existence of any aggravating factors and (4) the existence of any mitigating factors.

69. Culpability: denotes the officer’s blameworthiness or responsibility for his actions. The more culpable the behaviour is, the more serious the misconduct and the more severe the likely outcome. -Harm will likely undermine public confidence in policing. Harm does not need to be suffered by a defined individual or group to undermine public confidence. Where an officer commits an act that would harm public confidence if the circumstances were known to the public, then panels take this into account. 

70. Conduct that is intentional, deliberate, targeted or planned will generally be more culpable than conduct that has unintended consequences, although the consequences of an officer’s actions will be relevant to the harm caused.

71.  Where harm is unintentional, Culpability will be greater if the officer could reasonably have foreseen the risk of harm. Culpability will also be increased if the officer was holding a position of trust or responsibility at the relevant time. All police offices are in a position of trust, but an officer’s level of responsibility may be affected by specific, circumstantial factors, such as rank, their particular role and their relationship with any persons affected by the misconduct

72. Whilst the panel accept that PC Foster initially met Ms A whilst off duty and did not use his position as a police officer to establish initial contact with Ms A, the panel found that PC Foster used his position as a police officer in order to access intelligence systems to obtain information regarding Ms A. There was no policing purpose which would allow him to do this. The panel found that PC Fosters actions were driven by a sexual attraction towards Ms A which affected his judgement. 

73. The panel had found Ms A vulnerable and also found that PC Foster would reasonably have perceived her to be when he went on to the police held intelligence system Red Signa and viewed the information held on her. The fact that PC Foster did not modify his conduct but instead chose to send inappropriate sexualized messages to Ms A, the panel can only find this conduct involves a fundamental breach of the public's trust in officers and inevitably brings the profession into disrepute.

74.   The panel found the behaviour of PC Foster towards Ms A to be predatory in nature.  They found he knew she was vulnerable and pursued her despite her clear rebuttal of his advances. In fact the panel found she would have been marked out as extremely vulnerable, particularly because she is recorded as a victim of crime on more than one occasion. As a result, this makes PC Fosters behaviour in sending clearly sexualised messages to a vulnerable person extremely serious.

75. The panel accepted that there have been large gaps in the contact between PC Foster and Ms A. They apparently met in 20/15/2016, exchanged social media details, had very limited contact either before or after PC Foster made the intelligence log regarding her unborn child, and the panel accept that it was not until March of 2022 that PC Foster engaged in a series of inappropriate on sexual messages. Whilst the panel accept PC Foster did not consistently abuse his position since meeting Ms A in 20/15/2016, the evidence is clear that he maintained an inappropriate and sexual interest in her which eventually led to him taking steps to try and have a sexual relationship with her. The panel accepted that PC Foster has had some difficulties in his personal life including a marriage breakdown and they accepted that he may well have been lonely and mentally low at the time he sent the messages, however this can only provide limited mitigation as he was aware of her vulnerability, chose to disregard this and the inherent conflict between the information, the way he obtained it and his personal desires.

76. The panel took into account the impact of PC Foster’s behaviour on Ms A. The police only became aware of any contact between PC Foster and Ms A, after her probation officer brought it to the attention of the police. Ms A told her probation officer about receiving the messages. The probation officer provided a statement dated 11/05/2022.  The probation officer variously referred to Ms A as a victim of domestic violence, vulnerable, as “someone who does not recognise her vulnerabilities”. Ms A had attended a women’s centre, a service used by vulnerable women, when she informed her probation officer of the messages she had received from PC Foster. The probation officer was of the clear opinion that she considered the messages demonstrated that PC Foster wanted to have a sexual liaison with Ms A. Ms A detailed messages on another occasion from PC Foster. The probation officer who made the complaint as to the officer’s conduct towards Ms A, described the messages as sexualised. Described by Ms A, “as though he wanted sex from me”. Ms A says she found the actions of the officer, “disgusting” she thinks he thought of her as an “easy target”. 

77. Misconduct involving violence, intimidation or sexual impropriety is serious and can significantly undermine public trust in the profession. The panel accepted there were large gaps between the contact of PC Foster and Ms A, however, the panel considered PC Foster's actions to have a degree of persistence in them. 

78. The panel were cognisant of COG advice on outcome, “Most serious action is likely to be appropriate where the officer has demonstrated predatory behaviour motivated by a desire to establish a sexual or improper emotional relationship with a colleague or member of the public”. Officers must not under any circumstances use their professional position to initiate or pursue a sexual or improper emotional relationship with a vulnerable person. Many people come into contact with the police when they are at particularly difficult or distressing points in their lives and they are entitled to be treated professionally. Ms A was and remains vulnerable the fact that PC Foster reasonably knew her to be so increases the seriousness.

79. The panel found that the messages sent by the officer in April 2022, whilst over a short period, continued after Ms A made it clear she was not interested. This denotes higher culpability.

80. The college of policing guidance identifies several different types of harm including psychological distress and reputational damage, both of which feature in the present case. The person most directly affected by the behaviour of PC Foster is Ms A. The panel found that the actions of PC Foster had affected her confidence and self-respect, and that psychological harm was understandable in the circumstances.

81. There is obvious harm to the reputation of Cumbria Police and to the wider police service. The conduct of PC Foster will have the effect of undermining confidence in policing. A member of the public properly informed about the circumstances of the present case would be rightly shocked and could reasonably take the view that if this is how police officers treat vulnerable females and then how can they have confidence in the police when in contact with them. A police officer who has breached a position of trust, behaving in a manipulative way in order to procure sexual contact cannot fairly be trusted to act appropriately when faced with offences against women. This is a time when faith in the police is at an all-time low, particularly as to the treatment of women in the wider community.

82. Aggravating and mitigating factors—aggravating factors tend to worsen the circumstances of the case, either in relation to the officers culpability or the harm caused. 

83. The panel found as a fact that PC Foster did not accept any responsibility for his conduct in relation to Ms A, and displayed no insight as to the potential impact of his behaviour, showing no remorse. These are clearly aggravating factors.

84. Whilst PC Foster accepted both allegations two and three, the steps by the officer to downplay his own responsibility and his lack of understanding of the risk the panel found an aggravating factor. PC Foster has been in the police in some capacity since 2005 and yet he failed to appreciate the impact that his behaviour on the wider public and their confidence in the police this can be nothing other than an aggravating factor.


85. Mitigating factors; these are factors which tend to reduce the seriousness of the misconduct. Some factors may indicate that an officer’s culpability is lower, or that the harm caused by the misconduct is less serious than it might otherwise have been. This is not the same as personal mitigation. 

86. Whilst it was not disputed that PC Foster has had some mental health difficulties and the panel recognise that he sought help within the force by way of counselling, mitigation is limited as no medical evidence was submitted, no diagnosis or treatment was detailed, and no specific submissions were made as to the impact PC Foster's mental health may have had upon his conduct. This is a personal mitigating factor, however, the panel found the officer to have shown no real insight as to the actual or potential consequences of his behaviour

87. Police officers must act with self-control and tolerance, treating members of the public and colleagues with respect and courtesy. Failure to do so is a breach of the standard of authority respect and courtesy.

88. Police officers must behave in a way which does not discredit the police service or undermine public confidence in it, whether in duty or off duty. Failure to do so breaches the standard of discreditable conduct. 

89. Police officers are required to treat information with respect, and access or disclose it only in the proper course of their duties. Police officers are expected to give reasonable instructions and follow all reasonable instructions. Police officers are expected to behave in a manner which does not discredit the police service or undermine public confidence in it, whether on duty or off duty.

90. The panel considered the testimonials from a Richard Firth, Jamie Minnett, Clare Whatman, and Dan Hindle.  It is clear from the testimonials that other individuals within the force see PC Foster in a different light to that which was before the panel. The panel recognised that PC Foster has provided a positive contribution to the police service in the past. The panel find they must balance this against the fact that he has shown no remorse.

91. The panel reminded themselves of the comments of Lord justice Kay as detailed in Salter v Chief Constable of Dorset [2012] EWCA Civ 1047, “as to personal mitigation, just as an unexpectedly errant solicitor can usually refer to an unblemished past on the esteem of his colleagues, so will a police officer often be able so to do. However because of the importance of public confidence, the potential of such mitigation is necessarily limited.
[bookmark: _Hlk60223284]. 

92. The Panel reminded itself that the purpose of misconduct proceedings is to protect the police service and maintain public confidence in it. This has informed the Panel’s approach to the case. The purpose is not to punish the Officer. The Panel has taken into account how the public, properly informed of the facts, would regard the Officer’s conduct and what impact this would have on the reputation of Cumbria Police.

93. The Panel has kept in mind the purpose of imposing sanctions as set out in the College of Policing’s Guidance. The Panel has used the available guidance to inform its approach to determining the outcome in these proceedings.  

94. The decision that the Officer’s conduct amounts to gross misconduct recognises the seriousness with which the Panel views his behaviour. The most appropriate outcome is that PC Foster is dismissed without notice.  
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